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This is a proceeding under Section 14 (a) of the Fede:t:'al Insecticide, 

Fungicide, and Rodenticide Act (FIPRA) , as amended, 7 U. S . c. 136 1 (a) 

(supp. v, 1975), for assessment of civil penalties for violations of 7 U.S.C. 

136-136y (1972), of the FedeJ.-al Insocticide, Fungicide, and Rodenticide Act , 

as amended. This proceeding was initiated by canplaint issuErl on April 27 , 

1978 , relating to an alleged unregistered pesticide produced by the ResfX:>ndent 

called "Kool-Treet Nater Treatme.r1t ~ampound" . The Res,POndent fil ed an answer 

by letter dated ~.ay 16, 1978. The matter was referre::l to the Office of 

' . 

Administrative Law Judges by merrorandum dated October 16 , 1978 , and was assigned 

to the undersignErl Administrative Law Judge by lettE?.r dated October 20 , 1978 . 

A pre-hearing l_etter was issued on November 13 , 1978 , pursuant to Section 

l 68 . 36(e) of the Rules of Practice [40 C. P. R. 168 . 36(e)], requiring the parties 

to sul:mit certain pre-trial information. Several rrotions for extension of 

time were made and granted due to change of counsel for the Respondent. 

Additionally, during this time period, extended negotiations in an attempt to 

settle this matter \-lere engaged in by counsel for the parties. 
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By m..'Jtion dutL"\:1 l\ucJust 21 , 1979, cotm:-:el for the Ccmpl a:inant 1noved to 

have the matter disposed of by an accelerated decision and attached to the 

roc>tion a stipulation of facts \vhich disposc<l of all issues except the aroc>unt 

of penultics to be assessed in t his case. The roc>tion v:as grantE.:d and a briefing 

schedule \oJaS established, and Il"lGrorandtmlS of l aw on the sole issue of the anount 

of civil penalties to be assessed were filed and have been considered in this 

opinion. 

The proposed penalty to be assessed in this case vms $3 , 200. 'l"he afore-

mentioned stipulation dated August 21 , 1979 , is attached to this opinion, and 

is hereby adopted as a finding of fact and law. 

Discussion 

Since the parties have stipulated that the product in question was, 

in fact, a :pesticide and further stipulated that the product was not r egistered, 

the only matter left for decision is the arrount of penalty which should be 

appropriately assessed in this case. In making this determination , §14 {a) {3) 

of the Act require that there shall be considered the appropriateness of the 

penalties to the size of Respondent 's business , the effect on the Respondent ' s 

ability to continue · in business, and the gravity of the violation. §168 . 60{b) 

of the Rules of Practice provides that in evaluating the gravity of the viol a-

tion there shal~ also be considered the Respondent ' s history of ccmpliance of 

the Act and any evidence of good faith or lack thereof. 

In previously decided civil penalty cases under FIFRA, i t has been held 

that gravity of a violation should be considered fran two aspects- -gravity of 

hann and gravity of misconduct. 
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As to _C.Jravity of nt.i.sC".vnduct , I conclude thP.rt the violation was not the 

result of any improper rrotivc of Rc:-:;pondent and was not a deliherat..c flaunting 

of the Act. They occurr€d by virtue of a honest mistake concerning the defini-

t ion of the word "slimicide" as it apr:;ears on the label of the product jn 

question. The Respondent has approximately 14 prooucts r egistered with EPA 

and is familiar \>Ti th the provisions and requirements of FIFRA as it relates to 

registration, distribution and handling of pesticide products. It is highly 

unlikely that the Respondent would have deliberate ly placed an unregistered 

pesticide on ~e market, particularl y a proou~t which accow1ts for a very 

small percentage of the total revenues and business of the ResfOndent . As 

inaicated by the sti.j?ulation, only 2 , 000 gallons of the KOOL-TREAT proouct 

were sold by Respondent prior to being notified of a potential violation by 

EPA. Irrmerliate ly upon being notified of this potential violation, Respondent 

removed the product fran sale and took other pranpt action to mitigate any 

violation of the Act. The mitigating action specifically taken by the Respond-

ent in this case was to change its label to remove any references to its 

"slimicide" capabilities inasmuch as the Respondent does not offer the proouct 

as a "slimicide" or pesticide, and this alteration in the label removes the 

proouct fran the perview fran FIFRA. There is no evidence that the Respondent 

has a history of prior violations nor is there evidence that the Respondent 

did not act in goc:x:3 faith . The gravity of misconduct was therefore of a 

m::xlerate degree. 

As to the gravity of hann, it is pointed out by the Respondent that this 

proouct is used in self-contained systems , such as lx>ilers and air conditioning 

units, and, therefore, is not released into the environment in any fonn, 

nor does its use provide opportunities for rrembe.rs of the general public to 

care in contact therewith. 
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Under the drCl.lil'C tanccs in th i ~:; CuS<.' f I t:ml of th0 opinion that the 

~rravity of hann was la.v. 

The pr.q:x:>sru civil penalty in this c ase was determined by a reference 

to tJ1e penal t.y guidelines set out in the Rules of Pructice published in 

the Fcderul Register on July 31, 1974 . These guide ljne s are in the fonn 

of a lllCI.trix \>lhich upon one axis is the sales of t.he Respondent and on 

the other axis is the violation alledged to have occurred and by cross 

r e ferencing the two axis , one arrive s at the authorized and suggested 

penalty for the particular violation involved. 

The Resp:.mdent ackni ts that the gross sales of the canpany correctly 

places it in category V of the rnc1.trix and, therefore, the appropriate 

penalty is $3,200. The Respondent , hCMever , argues that the Administrative 

Law Judge should assess a civil penalty in the amount of $150. It 

should be noted that, in its brief, the Canplainant agrees with Res!X)ndent 

to a certain extent in that the brief states that: 

" • • • since the Respondent's violation was not deliberate 
or intentiona l and since · '1e violative l abel claims were 
voluntarily deleted , the amount of the civil penalty 
should be appropriately reduced in accordance with the 
criteria set out in Section 168. 46(b) of the Rules of 
Practice. " 

The Respondent does not allege that the size of the proposed penalty will 

affect its ability to continue in business, but rather alleges that the 

de mi.nimus penalty of $150 and the experience gained by Respondent in 

this lllCI.tter will be a m:>re than adequate deterrent to any future violations 

of this nature on the part of the Respondent . 
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Hcfercnce to the:~ ubovc- IOcntioned civj 1 penalty asse::;sment schedule shows 

that under the violat.ion of "fa ilure to register " , there are l-wo categories: 

(1) entitlc.'C1 "no knowledge", which under Category V carries a suggested penalty 

of $2,200 , and (2) "with knowledge and no application sul:mitted", whi~h under 

category V has a suggested penalty of $3 , 200. It occurs to me that the 

Canplainant mistakenly placw this Responde..-•t in the wrong category in that 

the record refore me docs not indicate that t his was , b1 fact , a knowing 

violation and , therefore, the appropriate penalty should have been $2,200, 

rather than $3,200. I am given to understand, ~sed on testimony in previous 

cases, that the Agency in making a detennination of whether or not k.noriledge 

of a non-registration was had by the Respondent would, through a search of 

the Agency ' s files rely on information obtained as to whether or not this 

particular Respondent had other prc:x:1ucts register ed _with the Agency under 

FIFAA. As indicat,ed above, the Respondent has approximately 14 prc:x:1ucts 

currently under valid registration with t.he Agency and one must assume that 

based on that information the Agency determined that the violation was a 

knowing one and , therefore, placed a penalty of $3 , 200 on the Respondent in 

this case . I do not feel that this was the pr oper determination and that 

therefore we are talking about the difference between a suggested penalty by 

the Respondent of $150 versus a suggested penalty of $2 , 200, rather than what 

I consider to be the inappropriate original assessment of $3 , 200. 

As we discussed above, the violation in this case occurred because of a 

question about the legal definition of the word "slimicide" which appears at 

one place on the product label. The Respondent takes the position that it did 

not feel that the use of that word on its label transformed its prc:x:1uct into a 

pesticide and that therefore the violation was certainly not a knowing one. I 

agree with this evaluation. 
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--------------------·- ., .... , .. 

Ca(\?lGJ.:i.nCIDt argues that the f act thnl: the Hesrondcnt hns 14 products 

registered w.i..tl1 thG l~gency, places it in t:hc position of l:x'ing judged to 

a higher l evel of can~ them a party having no previous knov1ledge or 

experience with the Act. The RcsrX)ndcnt takes the opl:::osit.e view and. 

argues tltat the f act that Resp:mdent has 14 products currently under 

r egistration v1ith t11c Agency is indicative of t11e fact thnt it it"1tends 

to and has, in fact, abided by the A':t 's requirements in t11e past and 

that it would not jeopardize its good reputation or business by deliberately 

failing to regis ter a product which accounts for. an extreme ly small 

volume of its total sales . Both argurrents have merit , but neither are 

canpletely controlling in this case . Had this boen a knO\·ling violation 

on the part of the Respondent, I would agree with counsel for the Ccrnplainant 

in t11at they should be assessed the maximum penalty ,. i.e. , $3 , 200 . 

However , evE'.n thoqgh a penalty of $2 , 200 is suggested by the assessment 

guidelines 1 schedule, I feel that tmder the circurPstances in this case, 

a penalty of t11at size would constitute an excessive punishment for a 

Respondent who has exhibited past good faith and canpliance with the 

requirements of the Act. 

On the other hand, the Respondent 1 s previous experience with the 

Act and i ts knowledge of its provisions place it in the position of 

having to be held to a higher standard of care and knowledge, than one 

who is entirely .unfamiliar with the Act and the regulations prCltiUlgated 

purusant thereto. Even though reasonable persons could argue as to 

whether or not the 'M::>rd "slimicide" rendered the product a pesticide, 

the Respondent in this case IlUlst accept sane responsibil ity for its 

acts, and , therefore, I find that the $150 de minimus penalty proposed 

by the Respondent to be insufficient. 



In v iew of nll of the above , I assess a pcn.:s.lty of $625 for this vi.olu.tion . 

I have cons idered the entire r ecord in this case, consisting of the 

stipulntion by the parties and the nrgn.nl2nts presented by thc::m in the ir briefs 

and it is prot.:oscd that the fol l CMing order be issued. 

Final Order 

Pursuant to Section 14 (a) 1 of the Federal I nsecticide, Fungicide, and 

Rodenticide Act , as amended, a civil penalty in ·the amount of $625 is hereby 

assessed against Respondent, Theochern Laboratories , Inc . for the violation 

which has been established on the basis of the ccrnplaint issued on April 27, 

1978. 

DATED : October 25, 1979 "':· ·-£3 I I _J__ \ ' . VJ tf?:V1 
Thoma'S B. Yost 1 
Administrative LaW Judge 

- 7-



e H!!:FOHE THE e 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

In th<: Matte r I 

I 

I 

Tl!EOCIIE M LABOHATORIES, I NC. I. F. & R. No. IV-318-C 

Respondent. 

STIPULAT IO~ OF FACT FOR TilE ENTRY 
OF AN ACCELERATED DECISION 

This STIPULATION, ente red into by and be tween the 

UNITED STATES ENVI RONMENTAL PROTECTION AGENCY (EPA), hereafter 

refe rre d to as the "Petitioner," and THEOCHEM LABORATORIES, INC'., 

he reafter referred to as the "Respondent," 

WITNESSETH: 

WHEREAS, 7 U.S.C. 136-l36y (1978), of the Federal 

Insec ticide, Fungicide, and Rodenticide Act, as amended, controls 

the manufacture, regi stration and marketing of pes ticides; and 

WHEREAS; the Responde nt is s ubj ect to the provisions of 

said Act as a manufacturer, r e gistrant and marketer of pesticides; 

and 

WHEPEAS , the Responde nt from May 10, 1967 to October 22, 

1975, had registered fourteen (14) pesticides with the Petitioner; 

and 

WHEREAS, the Responde nt had gross sales from all business 

revenues for the year 1977 of an amount in excess of $1,000,000 . 00 

and was appropriately placed in Category V of the Civil Penalty 

Assessment Schedule; and 

miEREAS, the Respondent is the manufacturer and marketer 

of a product, known as "Kool-Treet Water Treatment Compound," a 

slimicide which is a pesticide within the meaning of 7 U.S.C. 

136(u); and 

WHEREAS, the Respondent 's product was not registered as 

a pesticide as required by U.S.C. 136(a) (12(a)(l)(A); 7 U.S.C . 

136j(a)(l)(A)); and 

WHEREAS, the Re~pondent received a Complaint from the 

Petitioner on May 2, 1978, citing Respondent for shipping a 

non-registered pesticide, namely "Kcol Treet," and was assessed a 



. . ... .. ... ,. ., ________________________________ _ 
$3,200.00 civi- cna lty ~a~:ud Oll Hespondcnt's ~~:ledge of Flf'RA 

as a prior r egistraut and its failure t o submit a r egistration 

appl ication for the product in controversy; and 

WHEREAS, the Responde nt admits that its· product, "Kool-

Tree t Wa.t e r Treatment Compound," is a pcsti cide within th e meaning 

of the Act and that said product was inadvertently net r egistered 

as r equired by the Act due to the Respondent ' s erroneous inter-

pretation of the te;-m "Slimicidc"; and 

WHERE/'.S, the Respondent :immediately changed the l abel 

of its product upon notification that the manufacture and sale of 

the non-registered product was i n violation of the Act , so as to 

be in compliance with the provisions of the Ac t and ceased to sell 

the Kool-Treet product pending the r eso lution of the con troversies 

alleged in the Complaint duted April 27, 1978; and 

WHEREAS, the parties concerned have informally discussed 

the matter at issue in an atte mpt to r each ~ r esolution of the 

controversies alleged herein, and the only ~emaining matter at 

issue is the amount of the civil penalty to be assessed to the 

Respondent; and 

WHEREAS, the Respondent be lieves that the amount of the 

penalty discussed during negotiations with the Petitioner under 

the provisions and limitations of t he Act and i ts r egulations, is 

too great so as to be unreasonable in view of the nature of the 

violations , which consisted only of the manufacture and sale of less 

than two-thousand (2,000) gal l ons of the Kool-Tree t product, and of 

the prompt action taken by the Respondent to mitigate its violations 

and comply with the Act; and 

WHEREAS, the Petitioner and Respondent have agreed to 

the entry of this Stipulation he r ein pursuant to ~0 CPR 168.37(a)(3), 
•' 

The Rules of Practice governing proceedings conduct~d in the 

assessment of civil penalties under the Act, on the following 

terms and conditions: 

1. The Respondent admits that the produc t "Kool-Treet 

Water Treatment Compound" is a pesticide within the mean i ng of 

7 U.S.C. 136(u) and that said pes ticide was not registered as 

required by 7 U.S.C. 136a(a) of the Act. 



f· 

2 . Rl ondcnt .. agr<'es not to use the t. "sl imicidc" in 

the ·adve rtisement and sale of the Kool-Trcct product and will 

otherwise comply wi ~h the prov:i.sions of the Act in thu advertise-

me nt and sale of said product in the futuro. 

3. That Respondent will abide by any civil penalty 

deemed appropriate by the assigned Admini s trative Law Judge for 

i ts violation of the Act as set forth in tho Complaint of April 27, 

1978. 

4. The Pe titioner agrces ·to the imposition of a civil 

penalty as d£ci~ed by the Administrative Law Judge for the 

Respondent' s violation of the Act as described herein based upon 

consideration of the criteria set out at 39 Fe d. Reg. 27712 (Vol. 

148, July 31, 1974), inc luding the extent, nature and gravity of 

the violat ion and the actions taken by the Respondent to mitigate 

its violation. 

5. In the event that the Re~pondent fail s to carry out 

its obligations in accordance with the Order of the Administrative 

Law Judge andjor Regional Administrator, the Petitioner shall have 

the right to seek the imposition of civil andjor crimi nal panel­

ti es as provided by law. 

AGREED to of August, 1979. 

AGREED to tbio h-! of August, 1979. 

By: o. tL~Au. (/~~ 
Fo r the Respondent 

THEOCHEM LABORATORIES, INC. 
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ACCELERATED INITIAL DECISION 

In accordance wit.h §168. 46 (a) of the Rules of Practice Governing 
Proceedings Q)nducted in the Assessment of Civil Penalties under the 
Federal Insecticide , Fungicide and Rodenticide Act, as amended, I hereby 
certify that the original and two copies of the foregoing Accelerated 
Initial Decision issued by the Honorable Thcmas B. Yost was received by 
ne as Regional Hearing Clerk; thu.t a copy was hand-delivered to Mr . John 
C. White , Regional Administrator, EPA Region IV; that two (2) copies 
were served by Certified Mail, Return Receipt Requested on Ms . Sonia 
Anderson, Hearing Clerk, EPA Headquarters, Washington , D. C. 20460; and 
that a copy was served on the individual parties by hand-delivery to 
Counse l for Canplainant , Bruce R. Granoff , Esquire, EPA Region IV; and 
by Ce..rtified Mail, Return Receipt Requested to Counse l for Respondent , 
Banks B. Vest, Jr., Esquire, Suite 817 , 412 East Madison Street , Tampa, 
Florida 33602; and Mr . A. C. Sarnarkos, Vice President, Thecx:;hem Laboratories , 
Inc., Post Office Box 15367 , .mpa , Florida 33684 . Dated in Atlanta , 
Georgia this 25th day of October 1979 . 

~1::-B<Y:k I}_~ 
Regional Hearing Clerk 


